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APPEAL MAKES IT APPARENT THAT THE 


-ACTION BELOW HAS BEEN PROSECUTED 


WITH DILIGENCE. THE ONLY ACTION OF 

THE PLAINTIFFS WHICH ARGUABLY DE- 

LAYED PROSECUTION WAS PERCVICH'S 
DISCHARGE OF HIS ATTORNEY ON DECEM- 

BER 14, 1966. BUT THE DISCHARGE WAS 

NOT FOR THE PURPOSE OF DELAYING 
PROCEEDINGS, BUT RATHER STEMMED 

FROM A DESIRE TO ACCELERATE THEM, 

AND THE DISTRICT COURT ACKNOWLEDGED 
THAT IT DID NOT JUSTIFY DISMISSAL. 
APPELLANT BELIEVES THAT THE IMPOSI- 57 
TION OF SANCTIONS, WITH THE THREAT | 
OF DISMISSAL IF THEY WERE NOT PAID, 

WAS IMPROPER IN VIEW OF THE DISTRICT 


COURT'S ACKNOWLEDGMENT THAT THE 


ACT FOR WHICH THE SANCTIONS WERE 
IMPOSED DID NOT ITSELF WARRANT 
DISMISSAL, IN ANY EVENT, HOWEVER, 
IT WAS MANIFESTLY AN ABUSE OF 
DISCRETION FOR THE DISTRICT COURT 
TO REFUSE TO PERMIT THE SANCTIONS 


TO BE PAID ONLY EIGHTEEN DAYS LATE 


.WHEN PLAINTIFF DID NOT HAVE THE 


FUNDS AVAILABLE ON THE DUE DATE, 
AND THERE WAS NO SHOWING WHATEVER 
THAT THE LATE PAYMENT WOULD IN 


ANY WAY PREJUDICE THE REMAINING 
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. 
Nee ee? eee ee ee eet nee eet See eet See See” 


APPELLANT'S OPENING BRIEF 


Me 
STATEMENT OF JURISDICTION 


Federal law provides that the United States District Courts shall 
a original jurisdiction of any civil action or proceeding arising under 
ny Act of Contress . . . protecting trade and commerce against restraints 
nd monopolies". (28 U.S.C. §1337). The action below was predicated 
a Federal antitrust laws, Specifically the Sherman Antitrust Nev 


fms. C. §1, et seq., and the Clayton Act, 15 U.S.C. §15 (C.T. page 490, 
mes 5-8). = | 


°° 


This court has Foeeciecion over the instant appeal Seem 
to 28 U.S.C. §1291, which provides that The courts of appeals shall 
have jurisdiction of appeals from all final decisions of the district courts ; 
of the United States. . . " The order dismissing the ie tome bole isa 
"final decision" of the District Court and is iNeretore appealable. trond 
vy. Carter, 974 F.2d 815 (2nd Cir. 1960); Haldane v. GHeenen! 34 5a 
601, 602-603 (9th Cir. 1965); United States v. Shelley, 218 F. 2d 157, 


c 


158 (2nd Cir. 1954). 


Il. 


STATEMENT OF ISSUES 


1. Did the District Court abuse its MeO oe in refusing 
Plaintiffs' new counsel more than 99 days in which to review an enormous 
Secord in three separate antitrust actions, including apanar eels, 
90,000 exhibits couched ina ecient jargon which was unintelligible to ~ 
Plaintiffs’ new counsel; to make any and all motions prerequisite to the 
preparation of a document, denominated a "trial brief’, which required 
the setting forth in detail of "[t] he facts which each plaintiff expects to 
move in support of each claim for relief [t] ee legal issues, contentions, 
and supporting authorities related to each claim for relief, including 
plaintiff's contentions as to its eon and rience aie of damages pertaining 


70 each claim. . . [such contentions including] a detailed, narrative 


{ 


Histement of all expert testimony plaintiff proposes to introduce at 
vial" [C.T. 3203, line 25, to 3204, line 8], and which could not be 


completed until the Plaintiffs were substantially ready for trial; and 
then.to prepare the "trial brief", even though the granting of additional 
time in which to accomplish the foregoing would not have in.any way 
delayed the trial of the actions ? 

2. . Did the District Court err in dismissing the action below 
for failure to pay sanctions when the sanctions were imposed upon 
Plaintiffs for an =e, Plaintiffs' discharge of their attorney, which the 
District Court concluded did not itself warrant dismissal? 

3. Did the District Court err in refusing to permit sanctions 
to be paid 18 days late when Plaintiffs did not have the funds available 
to pay the sanctions on the due date, and when there was no showing 
that the late rire would in any way prejudice the remaining Defendant? 

4, Did the District Court err in denying Plaintiffs' motions to 
file in the action below and in action No. 63-321 amended complaints, 
alleging substantially the same facts as the existing complaints, the pur- 
pose of which was to clarify that Plaintiffs, whose SSNET complaints were 
predicated upon 15 U.S.C. §1, et. seq., were alleging a claim under 15 U.S.C. 
§2; to vacate or modify a protective order issued by the District Court 
which precluded the two persons available to Plaintiffs' counsel with the 
ability to assist them in interpreting 90, 000 documents couched in a tech-— 
nical jargon largely unintelligible to Plaintiffs' counsel, which would have 


to be reviewed in connection with the preparation of the "trial brief", from 


“access to those documents; and to reconsider and/or clarify certain 


liscovery rulings which the Deramaen ts construed as precluding Plaintiffs 
rom Be iring into a general conspiracy in the pipe industry without 

‘irst showing that the general conspiracy included the aspect of the industry 
n which Plaintiffs were engaged, when the District Court acknowledged 


hat the granting of these motions would require giving Plaintiffs additional 


ime to file the trial: brief? 


III 
STATEMENT OF THE CASE: 


This appeal is from the dismissal of the action below - - after 


it had been pending for more than four years, a record of over 4,000 
ages (excluding depositions and exhibits) had been amassed, exten- 
sive discovery had taken place, andthe case was approaching trial - - 
or lack of diligent prosecution; and - - although the Appellant did not 
lave fie funds available to pay them on their due date, and when funds 
yvecame available offered to pay them 18 days late - . T@m elation 
\ppellant to pay sanctions of $328.08 to Appellee's counsel. (Creare 
yage 3877, lines 1-10; pate 3934, lines 3-15; pages 3957-3974]. 

The action from which the within appeal is taken, Perovich v._ Pipe 
ines, Inc. __et Ale. No. 63-278, was one of three related antitrust 
i commenced in the United States District Court a the Southern 


few Central) District of California, in March of 1963. ([C.T.2]. The 


1 


Che others were Northwest Pipe Linings, Inc. v. Pipe Linings, Inc. , etval., 
‘ind Inplace Linings v. Pipe Linings, Inc., et al., United States District 


Sourt for the Southern (now Central) District of California, Nos. 63-279 
eS 63-321, respectively. These cases are not presently before this (Cont. ) 


respective Plaintiffs were,Batris W. Perovich ("Perovich") the Appellant 
nerein, a Be eration of which Perovich was Mccidet Northwest Pipe 
Linings, Inc. [R.T. 1/17/67, page 129, lines 5-7], and a third corporation, 
Inplace Linings, Inc., of which one Charles Davin (''Davin") was president. 
ic. T. 2860]. Since they all dealt with the inplace lining of steel and 
soncrete pipe, the three cases were consolidated for pretrial and discovery 
surposes [C. T. 1429], and are referred to herein collectively as the 
"Perovich actions". | 

‘ The gravamen of the Perovich actions was a conspiracy to fix 
grices and allocate markets among various manufacturers of steel and con- 
srete pipe, including the Appellee herein, United Concrete Pipe Corporation 
“United"). [C.T. 2-13]. In No. 63-278, Perovich alleged that since 
fecember, 1958, he". . has been engaged in the State of Californrasimethe 
dusiness of the inplace rehabilitation of pipe By means of the application of 
sementious material by a Brécees commonly known as the 'Tate Process’, 


and by the application of cementious material by centrifugal force, in direct 


] 


sompetition with [certain of] the Defendant[s]. . . " including United [C. T. 


yage 491, line 31, to page 492, line 5]; that these Defendants ". . . entered 
nto an unlawful conspiracy to apportion and divide all of the business of the 
nplace rehabilitation of steel and cast iron pipe inplace in the State of 


-alifornia. ... fas aresult] the Defendants have monopolized 


vithin the State of California the business of the inplace rehabilitation 


if pipe.inplace, to the exclusion of all other persons, including 


Cont. ) Court. The latter was settled during the DreLrigleperlod (Cae woo 3: 
mr. 3090; C.T. 3939], and while the former was dismissed (C.T. 3957] with 
‘he action below, no appeal from its dismissal is being prosecuted. The 
‘rocedural histories of the three actions are inextricably interwoven, and it 
3 essential to an accurate and undistorted presentation of what occurred in 
ye District Court that there be no arbitrary amputation of the action below 
pom the other actions for purposes of analysis. 


BAe Bh SBE*ALAVARLA CC e e te Hee PECS&~ $45 F411 wY dds i) Llictl LIIWO Veicildalits, 


a . have conspired to bid and contract to take each 


including United, 
and every job or sent for the inplace rehabilitation of pipe, on all jobs 
and contracts involving the inplace rehabilitation of cast iron and steel 
inplace where the Plaintiff was a bidder, below their actual cost, in order 
to deprive the Plaintiff of the opportunity of performing said job or con- 


tracts’ [C.T. page 493, lines 1-7]; that these Defendants ". . . have 


agreed to apportion the taking of the aforesaid contracts below cost inter 


Se in order that no one of. . . [them] would be required to bear more than 
its proportionate share of the losses incurred. . ."' [C.T. page 493, lines 
1-14]; that these Defendants ". . . attempted to eliminate all other parties, 


including the Plaintiff, from the business of the inplace rehabilitation of 
steel and cast iron pipe" {C. T. page 493, lines 20-24]; and, that as a 
result of the Peiawtal acts of the ‘Defendants, including United, Plaintiff 

. sustained damage to his business and property and loss of business 
and business profits, in the sum of $200,000.00" [C.T. page 494, lines 
24-29)” In addition, the complaint contained a count charging the 
Defendants with violating the antitrust laws through a conspiracy which 


| 


embraced". . . the manufacture and sale of all grades and types of con- 


| 


(c. T. page 495, line 3, to page 500, line 32]. The other actions were 


crete pipe... , including the inplace rehabilitation of pipe, through 


allocating among themselves the pipe business in the western states. 


substantially the same [C. T. page 905, lines 4-6], but dealt with different 
Meeraphical areas -- Washington and Oregon for No. 63-279, and Oklahoma, 
New Bilexico and Texas for No. 63-321. [Deposition of Batris W. Perovich, 
4/19/63, page 104, lines 13-15; me Remibion of Charles O. Davin, 5/8/63; 


dage 40, line 1 to page 41, line 22; C.T. page 3673, lines 15-21. ] 


ee 
> At his deposition, Perovich alleged that his company did not receive a job 


after 1961 and that he was ultimately forced to sell off the major part of 
| his equipment. - [Deposition of Batris W. Perovich, 4/19/63, page 13, 
_ line 10 to page 17, line 14]. Hence the damage which Perovich allegedly 


| a ol al ee 


slaim was redressable because Perovich had seNeeey executed a general 
release in their favor which allegedly barred this action. (er i meee 978, line 
t, to page 979, line 25; page 942, line 26, to page 944, line 15; page 948, ne 
44, to page 950, line 32; page 968, line 32, to page 971, line 8]. 

Approximately one year after the Perovich actions were filed, on March 
10, 1964, a federal grand jury returned indictments against a number of pipe 
Sracturers, including United and its officers and directors, charging them 
vith a conspiracy (to which they ultimately pleaded nolo contendre) to violate 
he antitrust laws by price fixing and market allocation. [C. T. page 3960, 
ines 4-12, lines 27-32]. Perovich was credited with "blowing the whistle” on 
he conspiracy. [C.T. 3960, lines 9-12]. 

In December of 1964, this Court ordered all of the "western pipe cases" 
yending in the District Courts of the Ninth Circuit transferred to the District 
court in which the Perovich actions were ees [C. i 3960, lines 13-19], 
ind they were ultimately Bee enced to District Judge Martin Pence. 

The attorneys for the Plaintiffs in the Perovich actions prior to July 
£1964 was the firm of Meserve, Mumper & Hughes, by Richards D. 

Barger, Esq. , In July of 1964 they were discharged, and John 

Joseph Hall, Esq. ,was substituted in their place. [C.T. 1426-1427; 

2. Mm, 1/17/67, page 19, lines 3-10; page 29, lines 10-13; page 35, lines 4-20]. 
Mr. Hall, a patent lawyer, was a sole Seaeen with little antitrust 
*xperience. [R.T. 1/17/67, page 68, lines 18-24; wage 76, lines 

14-18. page 115, line 20, to page 116, line 12]. Yet, despite his limited ex- 
verience and the fact that he had arrayed against him the coneeaen manpower, 


‘Xperience and ability of the law firms of Gibson, Dunn& Crutcher, fll, Marrer & 


; The evidence in the record as to why they were discharged indicates that 
_ Mr. Perovich felt they were too lenient about giving extensions to the 
Metendants, [R.T. 1/17/57, page 105, lines 3-8}. 


Burrill, Sheppard, Mullin, Richter & Hampton, and Richards, Watson & 
Jemmerling, Mr. Hall's constribution to preparing the cases for trial, 
mcluding extensive discovery, is apparent rei We Wwercoiecl 

| By late in 196€ pretrial proceedings were in an advanced stage, and 
he problem of scheduling the final phase of the Perovich actions--comsictimg 
yrincipally of the Plaintiffs' trial brief, Defendants’ mone for summary 
udgment to test Plaintiffs' cases as set forth in the trial brief, and the trial 
tself--arose. ‘Such scheduling was discussed on October 3, 1966 [R.T. 10/3/66, 
sage 25, line 13, to page 26, line 16]; and on October 17, 1966, the District 
gourt entered Pretrial Order No. 4, prepared by counsel for United, eel 
scheduled the trial brief for December 15, 1966 [C.T.3203, line 25, to 
3204, line 8]; the Defendants' motions for Summary judgment for December 22, 
1966 [C.T. 3204, lines 9-11]; the-Plaintiffs' memoranda in opposition to 
Jefendants' motions for summary judgment for December 28, 1966 [C.T. page 
3204, lines 12-14]; and the trial itself for February 13, 1967.[C.T. page 3209, 
lines 2-4]. Mr. Hall specifically objected to the December 14, 1966 deadline. 4 
fl. page 3209, lines 10-12]. 

While denominated a "trial brief", the document in question was, in 


a a detailed blueprint delineating Plaintiffs' conduct of the trial, 


consisting of: 


| plaintiff contends, on the basis of the answers, or otherwise, are 


"a, The facts which each p laintiff expects to prove in support 


of each claim for relief, distinguishing between those facts which 


admitted and those which are contested; 
"b. The legal issues, contentions, and supporting authorities 


related to each claim for relief, including p laintiff's contentions 


‘Pretrial Order No. 4 also required Plaintiffs to complete their remaining 


deposition discovery ‘during the period November 7th through December 1, 
1966", so that Mr. Hall would be taking depositions at the same time he 
was workine on the trial hricf (Cl T 2909 lines 990-31) © 


I a a a — aa 
and ne party bearing the burden of prot on each issue. Plaintiff's 
contentions as to the measure of damages should include a detailed, 
narrative statement of all expert fee mony plaintiff proposes to | 
introduce at trial. "IC. T. 3203, line 28, to page 3204, line 8]. 


‘o quote Judge Pence, , there must be in the trialiorier subjunctively 


sic] and fundamentally the basic foundation of the plaintiffs' case..." 
R.T. 12/13/66, page 58, lines 21-23]; its filing would, in effect, mean that 
he Plaintiffs were oat ror ‘Gielale 
Judge pen peace that it might not be possible for Mr. Hall to 
omplete the trial brief by the date specified in the order. As stated by Mr. Hall: 
" , . there was a Seeqeeen in court{[on December 13, 1966] about 
the time for filing the trial brief peeeeer to Pretrial Order No. 4 


moudse Pence... asked me whether I could get the trial 


brief finished by December 15 as specified in Pretrial Order No. 4 


os told Judge Pence I could use additional time, aimee. 
‘in open court I... said that I could get it in by the Zlst] . . atte, 
the formal hearings were over inSan Francisco... there was a 


discussion in Judge Pence's chambers where Judge Pence was present 
and defense counsel were present as wellas myself. . 
"At that time as part of our discussion, which was off the 


record, Judge Pence told me that in effect I should take more time 


to prepare the trial brief. That in view of my situation, it wouldn't be 


possible to get the trial brief done in time, even on the 2lst of 


December [1966]. 
"A further discussion then took place in chambers at this time 
which was to the effect that I should get together with defense counsel 


to work out a time period for the preparation and filing 


of the trial brief in these cases, and that if we couldn't reach 


agreement, that Judge Pence would metoive the matter at the 
next scheduled hearing which was on December 30, 1966." 
fee ©, 1/17/67, page 71, line 1, to page 72, line 1; emphasis added]. 

. By Pr ceiecenber of 1966 Mr. Hall, who had been working on the 
2erovich actions on a substantially full time seven-day week basis since 
east of 1966 [R.T. 1/17/67, page 73, lines 5-14] , was admittedly 
xxhausted from his labors. [R.T. 1/17/67, page 76, lines 1-6]. Yet still 
ooming ahead of him was some remaining pretrial proceedings — - inelud- 
ng.particularly the trial brief - - and ultimately the trials themselves. On 
Jecember 14, 1966, the day before the trial brief was ostensibly due, Mr. Hall 
net with Mr. Perovich and informed Mr. Perovich that he could not complete 
he trial brief by December 15th, or even by December 21st. [R. T. 1/17/67, 
ine 18, to page 72, line 18]. | 

Mr. Perovich was opposed to any delays whatever in the filing of 
he trial brief: | 

"Mr. Perovich told me (Hall) that he wanted me to complete and 

file the trial brief by December 21, because he did not want the 
: trial date of February 14 to be changed. He wanted to hold fast to | 
| that date. | 


A. 


| ". . . he felt that any delay would be to his disadvantage in the case 


“He told me that any delay in the trial brief would cause an additional 
delay of the trial date, which he did not want at all cost." [R.T. 


1/17/67, page 72, line 8 to page 74, line 5}. 
i : 6 


Judge Pence complimented Mr. Hall as "a hard working man" [R.T. 12/13/66, 
Page 58, line 15], and ''felt he (Hall) was pacing himself too hard and I told 
shim not to kill himself." [R. T.. 3/18/67, page 17, lines 1-3].° 


At the end of the conversation, Mr. Perovich informed Mr. Hell tiaat: 
"He was going to get another attorney, and that he didn't want 

me [Hall] any more in the case, ae good-by. With that he walked 

Bat the door.'' [R.T. 1/17/67, page 73, lines 22-24]. 

The discharge (no substitution ae yet filed) pertained to only two 
ff the Perovich actions; the eet case and Northwest Pipe tareaes, Inc. , 
t al, No. 63-279. Mr. Hall, however, immediately attempted to telephone 
Yharles Davin, president of the third corporate plaintiff, Inplace Linings, 
nc., in Texas, and reached him several days later. He advised Mr. Davin 
hat because of Mr. Perovich's actions, he was withdrawing as counsel for 
nplace Linings, Inc.; and that, in any event, because of his heave neen tae 
vould probably be advantageous for Inplace Linings, Inc. to secure other 
f@enisel to try the case: 

"A I called Mr. Davin in the evening of Decouler 14, but 

he was not at home, in Texas. I kept trying to get a hold of 

him later by long-distance telephone, but I did not get a hold 

of him until a day or two later. : 
i I told him what had happened and my discussion with 
Mr. Perovich, that Mr. Perovich had discharged me. I 
further told Mr. Davin that under the circumstances I felt 
that it was best for him to get other counsel. That since tae 
cases were somewhat inter-related, it WOuld ibe Delttensto 
have the same counsel on all of these cases. 

"I further told him that I thought it would be better for 
him from a trial standpoint also, because I had just about 
worn myself out in preparing these cases, and that the 
schedule that was set up in the next two or three months for 


trial was a very difficult one for me to meet; especially 


.—_ a. See ey te, | 


~Q ~~ ~Did you tel] him in substance or effect that the business. 
of preparing the brief had exhausted you? 

A I told him that because of my condition, due to the hele 
deposition schedules and hearings that I had just been going 
through, that I could not meet the schedule for filing the trial 
brief proposed by Pretrial Order No. 4, or even on the 

21st of December.:’ [R.T. 1/17/67, aaee 75, linet Siete 
page 76, line 13]. 

. Perovich soon had a change of heart regarding his veition in 
lischarging Heabueracl two days later, asked Mr. Hall to finish the brief. 
fir. Hall refused: | 

"A Our disagreement happened on a Wednesday. On 

Friday, I came back to his office. Friday morning I came 

back to his office and asked him if he would stay on the euee: 

kK 

"THE COURT: What was his response? 

A He said he just could not do it, that he committed 

himself on some other cases, or something to that effect, 

and that he could not do it." [R.T. 1/17/67, page 151, line 25, 

to page 152, line 16]. 

Upon discharging Hall, Perovich immediately set about to 

secure other counsel. His efforts were not fruitful. He Contacred a 
lumber of antitrust lawyers in several states [R.T. 1/17/67, page 129, 
ine 16, to page 132, line 25], but none was willing to take the eee 

"Q [BY MR. WEINSTEIN] And between the 14th of December 

and January 10, 1967, did you [Perovich] make an effort 

to contact other lawyers with a view toward employing them 


to carry your two cases forward? 


<3 i UY. - 

Q Would you name each attorney he you contacted? 

A _Icontacted Maxwell Blecher. I called him in San 

Fraricisco, and they had informed me that he was in Hawaii. 

I got his phone anes and I called him there. I also 

talked at some length with Mr. Ferguson and Mr. Burdell. 

As I had related ta the court here that Friday, Iwas on gy 

way to San ay eeeo to meet them in San Francisco to discuss 
pe case. | 

Q = When were you to meet them in San Francisco? 


“ 


A On Wednesday. 
“THE COURT: January 4, that would be. 

THE WITNESS: Yes. Thank you, your honor, It is January 4. 
BY MR. WEINSTEIN: 

Q What other attorneys did you contact? 

A I Pentacted a man--I tried to get his office--it was a 
man named Matthew--I don't recall his last ane: 

THE COURT: Would it be Maxwell Keith? 

THE WITNESS: No. Matthew -- 

BY MR. WEINSTEIN: 

Q Mitchell ? 

A Yes. He is with a new firm in San Francisco. I tried 
getting in touch with him, but he was out until the 16th. 

I then called the firm--a man by the name of Maxwell 

Keith. He was going to be out until Tuesday. 

Q When did you call him? 


A I tried to call him on Friday, the 6th, January 6th, 


— =— 


I then called Max Keith's office back, I believe, it was 
in the late afternoon, and talked to him about the case. He had 
recommended a firm, because it was in San Francisco, down 
here called--IJ have them all written down somewhere, but his 
name was Stanley Brown. This was also on Friday of that same 
day, January 6. He said he wanted to look at the files at the 
court house, which was here, and would contact me pact on 
Monday. He contacted me on Monday, and he said he just 
couldn't take it. It was too big of a case. 

I called two others, and I just can't recall their 
names. They are here in Los Angeles. 

Q How many different attorneys did you reach in an effort 
to ask them to take your case? 

In other words, I want you to exclude those that you 
never actually made contact with, because they didn't answer 
their phone or return your call. 

A Five or six. . 

Q ‘Did all of them tell you that.they would be unable to 
take the case? | 
Mes: 

Mr. Blecher tell you he was too busy? 

He was too busy. 


What did Ferguson and Bardell tell you? 


> © > O > 


They were working on a large case that they had miaeea 
would settle. It was a turbine case, or something, and it 
was awkward from Seattle and Los Angeles, and they had 
recommended me to try and get 2 hae here in Los Angeles 


that would be close, because a time element was also very tight. 


Se ee a eee ee ee 


A Matthew Mitchell I couldn't reach. He wouldn't be back 


in the office until the 16th. 

Q How about Maxwell Keith? 

A Yes. I ened him, as I mentioned, Friday morning. 
He was out. I left a call for him to return the call, and I got 
in touch with him, I believe, in the afternoon. Also I eben 
another person was. Pugh. 

Q Keith Pugh? 

A “Yes. I get mixed up with those, but I got in contact 
with him. I believe he was out until the following Tuesday. 
Q . All of these people that you did communicate with told 
you for one reason or another that they could not take your 
Gase ? 

A Yes." 

[R.T. 1/17/67, page 129, line.16, to page 132, line 25]. 


When he perceived the difficulty which he would encounter in 


securing Other counsel, Perovich once again appealed to Hall to complete 


he trial brief, but Hall refused: 


"BY MR. MILLER; 
Q . . .. after the date you discharged Mr. Hall, and 
before January 13, at any time did you discuss with Mr. Hall 


the possibility of his going ahead and working on the plaintiff's 


_ trial brief? 


A Well, after I came back from San Francisco, I asked 


Mr. Hall if he would help me in getting--helping us getting 


the trial brief out. 


Q And what did he say? 


eae, oactaae gee ey em en MR Sane ayn ero 
commitments, and he just couldn't do it. 2 
(R.T. 1/17/67, page 151, line 5, to page 151, line 14]. 
On December 30, a Pretrial Conference was held before Judge 
Pence, at which Perovich, who had not yet secured other counsel, was 
present. : Perovich informed the court of what had transpired saan Meseect 
o Mr. Hall and his efforts to secure other counsel. He stated that he fiend 
sontacteda eweanie, Washington law firm, Ferguson and Burdell, that he 
elt would be substituted in as counsel in the Perovich actions. He indicated, 
lowever, that Ferguson and Burdell had not yet agreed to take the cases: 
"MR, PEROVICH: . . = Ihave gotten in touch with 
Mr. Ferguson and Mr. Burdell in Seattle, and during the 
holidays we were kind of held up getting everything completed. 
But I believe they will be the trial attorneys on my cases. 
THE COURT: You don't make fra as a positive. statement, 
I take it? 
MR. PEROVICH: We still have another meeting with them 
next week, the first part of next week, right after the New 
Year's." 
feet. 12/30/66, page 7, lines 13-23). 
Although Perovich had ot@etained Counsel, Judge rence, in 
Pretrial Order No. 5, rescheduled the date for filing the trial brief to 
lanuary 13, 1967. Thus, whatever new counsel Perovich secured would 
lave approximately two weeks (less the time that would elapse between 


| 
Jecember 30 and the date on which he was retained), in which to, in effect 


' As testified by John Joseph Hall, Esq., Judge Pence had planned prior to 
Yerovich's discharge of his counsel to hold a hearing on December 30, if Hall 


nd defense counsel were unable to agree on a new deadline for the filing 
if the trial brief, in order to schedule such a deadline. 


a Se ae ee 
The Pretrial Order warned that: 
"In the event the brief is not so prepared and filed to 
January 13, 1967], and good cause is not shown, the Court 
will pauehitoin a motion for dismissal of the above entitled 
cases." 

As it turned out, Ferguson and Burdell refused to bee the case. 
ltimately, a Texas lawyer to whom Perovich and Davin had ultimately 
esorted in their search for counsel, Anthony Atwell, Esq., referred 
ferovich and Davin to Les J. Weinstein, Esq., of McKenna & Fitting: 

"MR. WEINSTEIN: . . . onthe afternoon of January 9, 1967, 
I received a telephone call from an attorney by the name of 
Anthony Atwell from the law firm of Atwell, Grayson & Atwell, 
in Dallas, Texas. Mr. Atwell knew of the firm of McKenna & 
Fitting and me by reason of the fact that his law partner was 
associated in another antitrust case with us not long before 
this. 

" The first thing he asked me was whether or not our 
office had any conflict of interest that would prevent us from 
taking any of the Pipe cases, and I told him that We did not. 

He stated to me, 'Well, between the firms eepneweatne steel 


companies and pipe companies and those with connections, 


During the’ course of the hearing on December 30, Judge Pence stated: 
"As I say, this reminds me of the situation I had recently in Honolulu 
in which a corporation in an antitrust case seemed to have some problem 
in getting counsel and having counsel present when the matters were 
Mepecially called, so I exercised the baal Sa to dismiss for the 
lack of prosecution. 

"I don't say I am going to do that in these cases. I simply said 
Thave done it, and recently." 
Ic. c. 12/30/66, page 10, lines 2-9]. 
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you are probably the only ollice in LOs Angeles that adoesn t 
have that type Oi conmicn. | ; 

" He said he had two people that are very much in need 
of an attorney. They no longer have an attorney. The cases 
are pending in Los Angeles, and they have asked if our firm 
would handle them since we are handling one of the Texas 
Pipe cases. He said it is obviously peeeanie for us to do 
so, and I am wondering if you would give consideration to 
handling the cases. I said we would at least look at it.: 

"He said, 'Well, would you do mea favor? If you can't 
handle them, would you help them find another attorney’, and I. 
expressed to him my feeling that if we could not, we would 
Pe etihem, Mir Davin, te find another attorney, because 
he had indicated to me that Mr. peat had had some difficulty 
in finding an attorney." 
fet. 1/17/67, page 121, line 3, to page 122, line 5]. 

Mr. Weinstein first met with Perovich and Davin on January 10, 
ipproximately 4:00 o'clock ye Le & 1/17/67, page 1227 lines tf] 
of that date, the deadline for filing the trial brief was only three days away. 
; A week later, on January 17, a hearing was.held before Judge 
ance. At this time no formal order substituting out Mr. Hall as counsel 
r the Plaintiffs had been entered. Novena Mr. Hall was not present 


) ‘the hearing, and Judge Pence treated the Plaintiffs --including the two 


i\rporations--as though they were appearing in propria persona. [R. T.1/17/67, 


: 
\j 4, line 3, to page 5, line 18; page 67, lines 3-8]. 


‘Mr. Weinstein was present at the hearing. He explained to 
| Court the circumstances under which he had been approached to assume 


f burden of representing the Plaintiffs in the Perovich actions. He stated 


rhether the court would grant him sufficient time to complete the trial jae 
m.T. 1/17/67, page 6, sie 20% to page 7, line 1; page 7, lines 5-15; 
age 11, line 24, to page 12, line 3]. 

Judge Pence responded by indicating on he was seriously 
ninking about dismissing the Perovich actions for failure of the Plaintiffs 
> meet the January 13 deadline, and the Defendants accordingly moved for 
ismissal. [R.T. 1/17/67, page 12, line 4, to page 18, line 12]. 

A day-long hearing ensued, at which Mr. Weinstein, who had 
irst heard of.the cases only a week earlier and was still not counsel of 
ecord, undertook to demonstrate to the Court why the cases should not be 
ismissed. Both John Joseph Hall, Esq., Les J. Weinstein, Esq., and 
fatris W. Perovich testified at length. The circumstances of Perovich's 
ischarge of Hall and of his efforts to secure new counsel were revealed in 
etail. [R.T. 1/17/67, page 67, line 3, to page 172, line 13}. 

At the conclusion of the hearing, Judge Pence made the 
ollowing statement: 

"This morning when I came here I was--and from the 
affidavits, it was uncertain as to whether or not this [the discharge 
of Plaintiffs’ attorney] was a ploy on the part of the plaintiffs 
to get more tine. The evidence has convinced me that it was 
not such 3s ploy. It convinced me that Mr. Perovich is probably 
a much better pipeline man than he S alee I hope so, 
because the action he took was~--to characterize it--it was done 
in haste, and done inanger. It was nearly disastrous. I say 
nearly disastrous, because the actions taken by Mr. Perovich, 
according to the testimony, and Iam satisfied ee were, 


. indicate that he all of a sudden realized the problems that he 


HO. 


—_ * 
o 


and with all of the means at his disposal to obtain new counsel. 
It was only finally that he was succegeran. 

I am satisfied that he [Perovich] did try to get Mr. Hall 
to come back at a time when, if Mr. Hall had come, it would 
have meant only a slight delay. I cannot blame Mr. Hall Lou 
refusing. Once you have been dismissed as that, all of the 
fight and all of the interest in the case goes out, as Iam sure 


it did with Mr. Hall, even though the two still remain frieds. 


Lam satisfied from the evidence that the plaintiff Benen 
and through him Davin did not take this Aeon of dismissal 

in any way to order [sic] the disposition of the case, but 
rather from what amounted to a sudden hasty ee based 
upon irritation, not upon reason. Too much time has been 
invested by the plaintiff, too much time and money has been 
‘invesied by the plaintiff, and too much time has been invested 
by the court under the circumstances as they now appear for 


. f 
the court to merit the court to dismiss the case." 


[R.T. 1/17/67, page 173, line 1, to page 174, line 6! 
emphasis added]. | 
Nonetheless, despite its conclusion that Perovich's discharge 
of Hall was not "a ploy . . . to get more time”, Judge Pence 
thereafter stated that he would in the future impose sanctions upon the 


Plaintifts® for the “enormous amount of time, trouble and effort" 


No effort to distinguish between or among the three Plaintiffs was made, 
even though Inplace Linings, Inc. had done nothing whatever to delay 
proceedings. 
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LMC dalMOuUurlt OL LITO SdalTICllOtllsg Wado MOL Sct at LIIC ULLIIC, JUUSSC FCCC .- 
rdered the parties to attempt boraigree tipon a figure. Inthe event thatethey 
rere unable to do so: | 

" , ,at a subsequent hearing I will determine how much the 
plaintiff will pay to the defendants for the trouble which he has 
caused the defendants' counsel, the time spent, the effort spent 

by defendants’ counsel as a result of the hasty actions of the 

plaintiffs." 

[R. T. 1/17/67, page 174, lines 20-24]. 

The next issue to be considered was the new filing date for 
ne trial brief. The prior filing dates had been tied to a trial date of 
morvary 13, 1967. That date, Judge Pence eeccenaee was lost. 

"IT cannot and will not at this time schedule a trial date. 

Now, that will come later on this Spring. The reason 

being that all of a sudden IJ have commitments all based aon 

the fact that this case would be completely out of the way 

certainly not later than March. Now that date is gone. It 

is impossible. ie eae have to reschedule after the trial 

brief is prepared, after the motions are prepared, and 


argued and heard, anda decision is made. Some time 


about that time we will then decide when we will go to 


| 
| 
| The "enormous amount of time, trouble and effort" 1 ier Judge Pence 
referred in these antitrust cases, which had been pending for nearly four 
years and in which a record of thousands of pages had been amassed, consisted, 
in large measure, of defendants’ counsel's preparation for--including conferences 
“among themselves —and attendance at two pretrial hearings: that on ‘December 30, 
‘1966, in which Judge Pence gave the Plaintiffs two weeks in which to retain new 
counsel and have the new counsel file a trial brief that was tantamount to being 
/Prepared for trial; and that on January 17, 1967, at which they moved to dis- 
‘miss meme cases. [C.T. 3606-3627 ]. : 


sles 


I don't know. " 
[R. omelet / G0, page l7os line 16, to page 176, line 2; 
’ emphasis added]. 

The hearing was continued to the folowing day. Judge Pence indicated ° 
hat he was assuming rae Mr. Hall,"who apparently is well versed in ine 
sase--he should be, it nae been giving him nightmares for months--and 
seven days a week of them ne would assist Mr. Weinstein in the preparation 
ff the trial brief. [R.T. 1/17/67, page 175, lines! 7= 12), 

‘The parties accordingly appeared before Judge Pence on January 18, 
i967. At that Pine. Mr. Weinstein informed the Court that Mr. Hall would 
lot give him any assistance at all beyond answering brief inquiries as to the 
ocation of certain documents: 

"MR, WEINSTEIN: Your odor after the close of 

yesterday's hearing I did two things: I contacted Mr. Hall 

to make certain that he and I understood what he Cee toe 

‘rendering cooperation’, He informed ane that he had in his 

mind the same kind of cooperation that Mr. Barger [the attorney whom 

Hall succeeded ] Ha given him when he no longer was attorney | 

in the case, namely, that he would meet with me if necessary 

to explain briefly what the files were, point out which folders 

had what in them, and would be premaned to answer any short 

questions I had on the telephone, whereby he might answer in 

‘a few peconds what might take me hours to find. 

I said I wanted to know very specifically whether 
or not he was prepared, for compensation or otherwise, to 


participate to the extent of actually assisting me in 
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gathering the data and the information a order to write a 
_ brief. 
He said, No, that was not what he intended. 
I told him I was specifically asking him because I 
envisioned this problem would come up. 
"Frankly, he wants nothing to do with the case, 
but he feels an obligation to Mr. Perovich, he will not refuse 
my telephone calls, if I ask ‘iver file the complaint is in 
‘and which depositions Amy important, he will tell me those 
matters." 
[R.T. 1/18/67, page 4, line ~_ page 5, line 1; page 9, lines 10-14]. 
Mr. Weinstein also informed the Court that a prior estimate 
that he would require from 60 to 90 days to sommes the trial brief had 
been based upon less than full Awarcemacn of the extent and nature of the 
project: 
"I read last night pretrial order No. 4, which I never 
had occasion to or Barer. and learned something I did not 
know, even when I made my 60-to-90 days estimate, and that 
is that preparing a trial brief in this proceeding is an important 
and difficult task; if you make a mistake in it it may well be 
fatal in the case. The day you start to. draft the trial wries, 
in my Opinion after reading pretrial order No. 4, you must then 
almost be in a position to try the case, you must be ready to 
point out specifics, to know which witness would testify to 
which fact, you have to have all your law, be prepared to 
report on what facts will be brought out at the trial and to 


delineate the issues--really, to prepare for trial--with some 


other intermediate steps to take place between them. 


" I considered the matter and I told counsel this morning 


that I thought a bare minimum was 90 days, that although I do 


not wish to be bartering or blackmailing, I did not think it 
could be done inless, . . . I did not think that was possible. 
''My proposal boils down to approximately a foot a week, 


when we talk in terms of 90 days, and 10 feet [the height to 


which he claimed that the portion of the record in his possession 


| stacked]. I don't think Iam being unreasonable. I use itas 


April 


a shorthand expression, but merely toxeall to thres@ouriw. 
attention the truly enormous Ce that se before me." 
ie T. 1/18/67, page 5, line 2, to page 6, line 25]. 

Judge Pence told Mr. Weinstein that he would give him until 
fear 4:30 o'clock P, M. in which to file the trial brief: 
oe i .If you want to undertake it in that length of 
vine , it's yours. If you say you can't do it in that Period at 
is not yours." [R.T. 1/18/67, page 9, lines 21-24]. uy 


Ultimately, the deadline was extended until April 4, at noon, and 


Mr. Weinstein accepted. The court's order was incorporated into Pretrial 


Order No. 6. [R.T. 1/18/67 page 11, lines 5-7]. 


10 ; ; 
Judge Pence did not specify what would happen if Mr. Weinstein refused, 
but in view of the fact that Mr. Weinstein was the only attorney that Perovich 
and Davin had been able to find willing to take the casein nearly a month 
of searching in California, Texas and Washington, the possibility of a 
dismissal by default was evident, if not preordained. 


24. 


Thereafter, pursuant to the oral order of Judge Pence capa 
sanctions, counsel for the various defendants submitted unsworn statements 
of their Expenses. [C.T. 3602; 3606; 3623]. That from United's counsel 
consisted of a letter to Les J. Weinstein, Esq., describing the work done 
for eich they were seeking compensation and concluding with a total charge 
for professional services Tondered of $972.10. (It also sought compensation 
for disbursements of $11..82, plus an unspecified amount for part of the cost 
of a reporter's transcript of the "December [sic January, 1967] 17 and 18, 
1966 hearing.") [C.T. 3616 to 3619]. | 

| Plaintiffs objected to the order imposing sanctions which the 
Defendants prepared on the grounds, inter alia, that the sanctions sought 
Serie Mefendants included charges for time spent after January 17, 1967, 
the date on which the Court ordered the imposition of sanctions, and time 
spent by various counsel for the Defendants in conferring with each other 
about the award of sanctions; that there was no effort to apportion the 
sanctions as between the various actions, even though liplace imines ine: 
had done nothing whatever which resulted in failure to comply with any 
court order; and that ''[n]o evidence has been introduced and no affidavit 
has been filed with the court by any of the attorneys for the defendants 
Substantiating any of the alleged charges allegedly incurred. 3 
(C.T. page 3628 to page 3631]. 
Despite Plaintiffs' opposition, an Order Imposing Sanctions was 
entered awarding the Defendants, and each of them, the full amount that 
Mey claimed. [C.T.3745]. It provided that "Plaintiffs, severally or jointly, 
shall compensate defendants, through their attorneys, a total of e4945.25... 


| ie 
ime. LT. 3746, lines 30-31; emphasis added]. 
| : 


4 thus if the sanctions were not paid, Inplace Linings, Inc. , whose counsel 
had withdrawn through no fault of its own, would suffer the same penalty 
as the "guilty'’ Plaintiffs. 


] 
| 
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While the sanctions point was hone fought, Plaintiffs were busy 
on another front. On March 14 and 17, respectively, Plaintiffs filed 
documents aggregating in excess of 100 pages in which they moved: 

‘1. To extend the time for filing the trial bret; | 
2. To file amended complaints in Nos. 63-278 and 63-321. 
15 U.S.C. §1 of the Sherman Act concerns contracts, combinations 
Mie onapiracies in restraint of trade, while §2 concerns monopolization, 
attempt to ine, and eee to monopolize. The Fiest 
Amended Complaints were predicated on 15 U.S.C... Sl, et. sear, 

. and the proposed Second Amended Complaints did not seek to 
alter the basic facts upon which Plaintiffs' claims were predicated 
but only, according to Plaintiffs! moving papers, to ''more 
clearly set up the Plaintiffs' claim under §2 of the Sherman 
fee. ." [C.T. page a1 lines 16-17], particularly 
attempted monopolization. 
3. To vacate or modify a protective onder issued by aludse Pence 
Pare precluded either Perovich a Davin from access to 
approximately 90,000 documents, many of them in technical pipe 
industry jargon, which had been produced by the various Defendants. 
4, To reconsider and/or clarify certain discovery rulings so 
as to require Defendants to respond to a.group of interrogatories 
that Plaintiffs had inemererone Snoweunried and which were ‘directed 


at antitrust violations in the sale and manufacture of concrete pipe. 


MT he Second Amended Complaint also contained certain other changes 
from the FirstAmended Complaint, but at oral argument Plaintiffs! counsel 
made it clear that he was principally concerned with attempted monopolization 
and was willing to forego all other material changes. [R. T. 4/6/67, page 66, 
line 23, to page 70, line 1]. As Mr. Weinstein stated: ''I just want to be 
able to present a unilateral attempt to drive my client out of business, 
‘and driven out they were." [R.T. 4/6/67, page 60, lines 19-21]. 


"without, requiring plaintiffs to first establish a direct link 
between said conspiracy [in the sale and manufacture of 
concrete pipe] and the business of inplace lining and rehabili- 
tation of steel pipe.'' [C.T. 3739, line 32, to-page 3740, 
line 4]. 
\ffidavits in these documents eon inter alia, the following: 
(1) That since January 10 Plaintiffs' counsel had devoted 
a substantial amount of time, including many evenings and 
weekends, to work on the Perovich cases. [C.T. 3644, 
lines 19-30; page 3649, lines 13-29]. | 
(2) That counsel for the plaintiffs must become 
familiar with and understand prior to being able to properly 
write a trial brief'' certain documents produced by 
Defendants and located in a repository at the offices of 
Gibson, Dunn & Crutcher - - the total number of documents 
mathe depository was estimated at 90,000 - - and that Plaintiffs' 
counsel were unable to properly understand the documents 
because they were couched in "trade terminology, 
abbreviations and other terms of art unintelligible 1) TONE 
plaintiffs' attorneys. [o,f pace s64ar lines 14-15; page 
m0, line 26, to page 3701, line 15; aise ola lineew sa 
26: meee 3/18, line 1], to page 3719, line 6; page 3711, 
line 21 to page 3712, line 14]. 
(3) That the files in the possession of Plaintiffs' then counsel 


were incomplete and, indeed, that even the three Amended 


Complaints which were filed in the respective cases were not = 
in their possession. [C.T. page 3645, line 26, to page 3646, line es 


The substance of Plaintiffs’ position was that the granting of these a 
motions was necessary in order to permit Plaintiffs to prepare an adequate 
trial brief and then prosecute the actions to completion. [C.T. page Seo7. 


line 19, to page 3640, line 1]. 7 
A hearing on the motion to extend the time to file the trial brief, but 5 


not on the other motions, was held on March 18, 1967. At that time, = 
Mr. Weinstein explained that his acceptance of the April 4 date was based 
upon an erroneous estimate of the time that would be required, motivated 
by a desire fomnelp his clients: 

"I made some promises, but frankly I suet have known 

I couldn't have kept them, and frankly was motivated to 

take the cases because of Mr. Perovich who seus 

find another counsel. 

"I made sone optimistic Sgehoaiea. Oh dba! ine i asted ce 

make a quick determination as to what preliminary matters 

might be involved, but I made a very bad guess, and I 

acceded to your Honor's suggestion that I could not have 

beyond April 4th." [R.T. 3/18/67, page 17, line 25, to 

pace ds, line 11]. | . 

Mr. Weinstein pointed out that once he actually began delving into 


the case he discovered that his files were incomplete and would have to be 


reconstructed and that the 90, 000 documents which had been produced by the 
various Defendants and which would have to be reviewed in connection with fine 
preparation of the trial brief were written in a highly technical terminology 
which, although he held an engineering degree and was licensed to practice 
sefore the Patent Office, rendered them unintelligible to him. [R.T. 3/18/67, 
sage 18, line 15, to page 21, line 23; C.T. page 3644, line 19 to page 3646, 

Bre 11). Bet ede the protective order issued by the Court, he believed 

1e was precluded from even discussing the documents with his clients, 


Davin or Perovich, the only two persons available to him who would be ina 
13 
Be ition to assist him in interpreting them. [C.T. 3752, lines 24-32]. 


Judge Pence acknowledged that if the Plaintiffs' motions for 
eave to file amended complaints, modification of the protective order 
sarring Perovich and Davin from the documents which the Defendants 


tad produced, and additional discovery, were granted, it would require 


3 
While Judge Pence disagreed with Mr. Weinstein's interpretation of the 
relevant portion of the order (ve ele 3/18/67, page 70, lines 2-25], this 
is what the Court's Order said: 
"6. Under no circumstances shall Batris W. Perovich, Charles O. 
Davin or any other employee or officer of any plaintiff be permitted 
m@ccess to the depository or to any of the defendants' protected docu- 
ments, or microfilms or copies thereof maintained in the depository 
without an express order of this Court authorizing such inspection. 
Furthermore, neither plaintiffs! counsel nor any authorized represen- 
tative who procures copies of selected documents in the depository 
Shall suffer or permit disclosure of such copies to Batris W. Pero- 
pvich, Charles O. Davin, or any other employee or officer of any 
plaintiff without an express order of this Court permitting such 
disclosure. 

"l, All persons who inspect any Of the defendants’ protecved documents, 
er any microfilms or copies thereof are hereby enjoined and restrained 
from suffering Or Permutiine disclosure Of any Of [mesd@emments, micro- 
films or copies thereof to ae person not authorized by this Order to 

inspect the documents. " [C.T . 3593, line 19, to page 3594, line 2]. 


| 


| 


that hie Court extend the time within which the Plaintiffs were required 
to file their trial brief. [R.T. 3/18/67, page 77, lines oor. For 
that reason, Judge Pence, at the conclusion of the hearing a emer ies 
extended the deadline for the pretrial briefs to April 27, 1967, in 
order to permit him to rule on the foregoing motions; the extension was 
incorporated.into Pretrial Order No. 7. He indicated, however, that 
his disposition was clearly oe granting them. | 
"IT will say very frankly that unless something new and 
different and much more eee than has ever been pre- 
sented is presentedin support of these motions, that 


the Court will very probably not grant any of these 


motions. The situation here may be described, 


Mr. Weinstein, as heretofore done, that you have two 

strikes on you with Kofax [sic] delivering the third 

ball. You may be able to hit it, but you may strike 

- out, but you have two strikes on you. I want to make 

fat very clear. '' [R.T. 3/18/67, page 79, line 18, to 

page 80, line 21]. 

Judge Pence's message, delivered in baseball temnmeles a. 
indeed clear, and in light of it Mr. Weinstein immediately undertook to 
14 
Specifically, Judge Pence stated: "The Court, unless it were to 
Summarily dismiss the motions without hearing, could not properly 
say that you should have the brief in by April 4th when the hearing 
Hemet until the 8th, and if it granted any of your motions, perforce 


faet. would change the total - -" 
[R.T. 3/18/67, page 77, lines 17-21; emphasis added]. 


settle the cases, and ultimately succeeded = settling Plaintiffs' claims 
against every Defendant except United, resulting in the complete disposition 
meeNO. 63-321, and the elimination of all but one peeeeent. United, in 
Sema 2/6 and No. 63-279. [C.T. 3873, 3890, 3910, 3939]. 
The motions to file an amended complaint, for modification 
Sistine protective order, and for reconsideration and/or claritteation or 
certain discovery Orders Came on for hearing Gis gr isons loon 
United's opposition to these motions was based to a 
considerable extent upon unsworn statements of United's counsel, most of 
them oral, so that Plaintiffs' counsel did not even have notice of all of the 
contentions he would have to meet. [See, e.g. 4/6/67, page 32, line 13, 
fo page 33, line 1, page 35, line 20, to page 36, lame ess 
When Mr. Weinstein objected to such procedure, Judge 
merce replied: 
"THE COURT: Now, now, Counce I don't take this lack of 
affidavits nearly as seriously as youdo. .. I judge each 
man that appears before me based upon his own attitude and 
my judgment of him, and I don't rate them all the same." 
[R.T. 4/6/67 (afternoon session) page 33, lines 5-10]. 


5 


Bach of the motions!® was denied. +© [R.T. 4/6/67, page 65, 


o 
eimesCourt never formally ruled on the motion to file amended complaints. 


Appellant believes, however, that under the circumstances such failure 
to rule was tantamount to denial; and even if this Court does not feel 
Mrateraere is a ruling of the District Court to be reviewed, it can 

fo least indicate to the District Court what i believes to be the proper 
disposition of the motion. 


16sudge Pence had previously referred to accusations that he was a "liberal 
liberal with regard to the amendment of pleadings. ow. 10/3/66, 
eee Po bine 25, 10 page Ja eines. |: 


—" 


lines 10-16; (afternoon Session) page 11, lines 10-13; (afternoon Macion) 
page 49, lines 10-16]. 

Pursuant to the court's order imposing sanctions, the 
payment of sanctions to United was due at 4:30 o'clock P.M. on that date, 
April 6. When Plaintiff's counsel indicated some uncertainty as to whee 
or not the sanctions would be paid, the court stated: . 

"THE COURT: I will give your lone victory of the day, which 
usually is contrary. Ordinarily, it is the defendants who cry 
- in their beer after they leave the courtroom. 'Well, we acne 
get a single hit today.' I have heard that many times. 
I will give you your lone hit today. Tf you want another 
24 hours, I will give it to you so that on have notes 24 Here 
to decide what you want to do regarding the sanction." 
i. 1. 4/6/67 (afternoon session) page 50, lines 9-16]. 
On April 11, 1967, Plaintiffs filed a "Notice of Refusal to 


PaySanctions in which they stated as their reasons for refusing to pay 


Sanctions the following: 
Bl. The order requiring the plaintiffs to pay sanctions exceeded 
the power of the Court; 


Pe. The plaintiffs were financially unable to pay sanctions 
: 17 
within the time ordered; 


; Batris W. Perovich has stated before this Court in a document which is 
outside the record on appeal herein that funds to pay sanctions were 
available to Plaintiff's counsel on April 7, 1967; that Perovich urged his 
counsel to pay such sanctions, but that his counsel refused to do so. 
(Appellant's Reply to Counsel's Opposition to Appellant's Original Petition, 
Page 3). Perovich's counsel, circumscribed as they are by the Canons 
Of Ethics governing an attorney's relations to his clients, can only 
point out that this representation is contrary tothe record on which pals 
Case is being appealed. 


"3. The orders of the Court setting the time for preparation 
of trial briefs, denying the plaintiffs personal access to the 
_ documents produced by the defendants, and limiting discovery 

into evidence of conspiracy as it affected the current pipe 

industry so hampered the preparation of the Plaintiffs for 

trial that it would have been a futile effort to pay said sanctions 

in Peder to avoid dismissal."' [R.T. page 3877, lines 1-10]. 

Thereafter, on April 25, 1967, Plaintiffs filed "Plaintiffs! 

Memorandum Re Payment of Sanctions and Filing of Trial Brief" in nee 
they stated that they now had sufficient funds generated from the settlement 
of claims against other Decne in the action to pay the sanctions which 
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were now due to United, and requested leave of the court to pay them: 


"The plaintiffs now have the funds with which to pay . 
sanctions and hereby offer to pay them in the event, that the 
Court will permit them to now be paid even though the deadline 
of April 7 has passed."' [C.T. 3934, lines 13-15]. 

In the same Memorandum Plaintiffs stated that because of the 
reduction in their burden due to the settlement of the claims against the 
other Defendants, they felt that it would be possible for them to complete 
preparation of the trial brief on or before June 15, and requested that 
the court grant them leave to do so: 

"As the court knows, plaintiffs! new attorneys and present 
.attorneys have contended that that eG usted an insuperable 


burden for numerous reasons which will not again be restated here. 


18When American Vitrified Products, Inc. was dismissed, the sanctions 
were reduced by one-third from $984. 72 to $656.15; and when No. 63-321 
was dismissed, the figure again reduced, this time to $328.08. [C.T. 3901- 
B20 2]. 


However, by reason of the dismissal of the three cases against 
all defendants except United, and by reason of the pending 
settlement between the plaintiff Inplace Linings and United, 
plaintiffs' attorneys believe that the concomitant reduetionein 
the burden of the preparation of a trial brief is such that they can 
me the required trial brief by June 15, 1967. The remaining 
plaintiffs request that the court authorize and permit the plaintiffs 
to file their trial brief on or before June 15, 1967 and noi to 
dismiss this action by reason of the plaintilis’ prior tallies 
comply with the Court's order regarding the payment of sanctions 
or their inability to file a trial brief by April 27, 1967. 
Although there has been a genuine disagreement between the 
" court and plaintiffs' counsel regarding the necessity for this 
time, it is submitted that the present posture of this litigation 
is such that no harm whatever will flow to the defendant United 
if the Court permits the remaining plaintiffs to proceed with 
its oe so that United can test, on the much heralded motion 
for summary Judgment, its theory that there isn't any possiamity, 
of there being a case against it."' | 
fee 5950, line 19, to page 3936, line 9]. 
On May 22, 1967, Judge Pence entered an'Order of Dismissal’. 
[C.T. 3954], which was followed by a \iViegaorandeen and Order of Dismissal” 
Mm. 1. 3957-3974], dismissing Plaintiffs! actions. 
: Thus none of the Perovich actions have ever gone to trial. 
After they had been pending for more than four years, after Perovich had 
: Incurred well over $100, 000. 00 in legal expenses in prosecuting the two 


actions in which he was interested; after extensive discovery had taken 


‘Place, including many depositions [R.T. 3/18/67, page 71, lines 18-20], 


and when they were on the verge of trial, he Perovich actions 8S 
dismissed for failure of the Plaintiffs to file a’"trial brief" on the 
date ordered by the District Court, and failure of the Plaintiffs to pay 
sanctions of $328.08 to United. !9 


A Notice of Appeal was timely filed. [C.T. 3988-3989]. ch 


: *The dismissal was as to the action below from which the instant appeal 
is taken and No. 63-279, the two actions in which Perovich was interested. 
Mite third action, Inplace Linings, Inc. v. Pipe Linings, Inc., et al, 
No. 63-321, had previously been dismissed by stipulation of the parties. 
Meme 3073; C.T. 3899; C.T. 3939]. 


Pe While Notice of Appeal was filed from the dismissal! of both Perovich v. 


Pipe Linings, Inc., et al, No. 63-278, and Northwest Pipe Linings, In ae’. 
Meee ipe Linings, No. 63-279, the latter appeal has since been abandoned. 


IV 


ARGUMENT 


iy, AN EXAMINATION OF THE RECORD ON APPEAL MAKES IT 
APPARENT THAT THE ACTION BELOW HAS BEEN 
PROSECUTED WITH DILIGENCE, THE ONEY ACTiOlIOn iL 
PLAINTIFFS WHICH ARGUABLY DELAYED PROSECUTION WAS 
PEROVICH'S DISCHARGE OF HIS ATTORNEY ON DECEMBER 14, 
1966. BUT THE: DISCHARGE WAS NOT HOR Pithe One. eras 
DELAYING PROCEEDINGS, BUT RATHER STEMMED FROM A 
DESIRE TO ACCELERATE THEM, AND THE Dist Rie ic Crna 
ACKNOWLEDGED THAT IT DID NOT JUSTIFY DISMISSAL, 
Appellant is cognizant of Pepurden which a plaintiff assumes in 
itempting to persuade an appellate B unt te the trial court erred in dis- 
aissinghis action for lack of diligent prosecution or failure to comply with 
court order. ae Judge Pence points out in his ''Memorandum and Order of 


"ests within the discretion of this 


ismissal,'' dismissal on these grounds 
Me District} Court. . ."' [C.T. 3969, lines 6-7]. 

Nonetheless, the extreme gravity of such a dismissal -- the deliberate 
borting of a claim for relief by the institution established to grant the relief -- 
makes it imperative that the sapellletie court carefully review the actionsoi gmc 
istrict court to determine if its Been has been abused; and there are 
host of cases in which abuse has been found to be present. 

Jefferson v. Stockholders Pub. Co., 194 F.2nd 281, 282 (9th Cir. 1952) 

Mieeker v. Rizley, 324 F. 2nd 269, 271 (0th Cir. 1963) 


meomiey v. Alcock, 310 F. 2nd 17, 20 (5th Cir. 1962) 


mea Warrior Coal & Mining Company v. Baron, 14h. 2nd, 578, 580 
GeaeCir. 1952) 


i ee eee eS ae Ren eee 
appellate court must take into account that dismissal with prejudice 18 a 
harsh, indeed the ultimate, sanction which a court can impose upon a 
litigant. It militates against the fundamental policy of Anglo-Ame ricam = 
and, indeed, atl eniientened systems of -— jurisprudence titat cases should 
be disposed of upon their merits. As stated in Davis v- Operation Amigo, 
Inc. , 378 F. 2d 10) (0th Cir. 1967): 
"A dismissal, with prejudice, is a harsh sanction and should 
be resorted to only te extreme cases. . . . The judge ee [sem 
= mindful that the policy of the law favors the hearing of a litigant's 
claim upon the merits." (378 Dae ai LOE |e 
Accord: 


ae 


monet tote] Inc. v. Time, Inc., 376 F. 2d 118, 121 122, (5th Cir. 1967); 


Independent Productions Corp. v. Loew's, Inc., 283 F.2d 730, 733, 
(2nd Cir. 1960). 


Syracuse Broadcasting Corp. v- Newhouse, 271 F.2d 910, 914 (2nd Cir. 1959) 


Hlence the District Court giants exercise forbearance, and dismiss 
only when a plaintiff's actions are so deranstitre as to cause the need for tae 
orderly administration of justice to eter eigh the goal of affording the 
litigant his day in court and resolving his case on tS merits. 

Such forbearance, Appellant submits, should, for a variety of reasons, 
be particularly great with respect to the plaintiff in an BENE West action. For 
One thing, it is the policy of Congress to favor and encourage mica anti- 
trust actions. As stated by the United States Supreme Court with reference to 
the enactment of Section 5 of the Clayton Act [providing that a final judgment 
ina government antitrust Brocecsees is se PaClereviadenee of an antitrust 
violation in a private erPaust action], peer itself has placed the ori- 


vate antitrust litigant in a most favorable position eeiaccdovch vs 


National Football League, 352 U.S. 445, 454 (1957).] The reason for this 


yolicy is that the antitrust pueiaa is not merely redressing a private wrong; 
eather, mes relieving the government ofa portion of the burden of combating 
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sommercial conduct inimical to the social welfare: 


"It was originally hoped that this [the treble damage provision 
-of the antitrust law] would encourage private litigants to bear a 
considerable amount of the burden and expense of enforcement and 
thus mage’ the government time and money. " 


Committee on the Judiciary Senate Report No. 619,84 Cong. 
First Ses, (1955) 


The importance of the private antitrust litigant as an instrument for carrying 


ut governmental policy has been recognized by tis Couere 


feaeseal Corporation v. Richfield Oil Corporation, 221 F. 2d, 358, 365 
- (9th Cir. 1955) 


Mach-Tronics, Incorporated v. Zirpoli, 316 F. 2d 820, 828 
(9th Cir. 1963) 


mecondly, the burdens under ich an antitrust plaintiff commonly 
Meaevi0Ons -- particularly when he does not have the benefit of Section 5 of the 
meyton Act -- are immense. The disparity in economic resources as between the 
laintiff and the defendants whom he is challenging is frequently considerable, 
ffording the defendants a significant strategic advantage. In addition to 
ack of sufficient financial resources, the antitrust plaintiff commonly has 
ormidable problems of proof stemming both from the complex nature of the 
‘~aSes and the simple fact that usually most of the evidence is in the possession 
fthe defendants. The antitrust plaintiff who manages to overcome these 


bstacles and carry his case through trial is a doughty fellow indeed. 


Obviously, justice must be administered in an orderly fashion, and 


4 
Indeed, the socially useful role which an antitrust litigant can play could 
hardly me better exemplified than by Perovicn himse! iar Was as a : 

‘Consequence of his action --''the man who blew the whistle''--that a vast 


conspiracy in the steel and concrete pipe industries was Boveated and 
Presumably, birelecn usr 


Berdiess of the nature of his claim, But, Agent submits, thessounern- 
sntal policy favoring ee antitrust suits and the peculiar difficulties 
ich an antitrust plaintiff encounters are factors which a district court must 
<e into account in exercising its discretion. 

Other such factors include prominently the motives from which the 


*k of diligent prosecution or noncompliance with court orders arose, 


In most of the cases which the District Court cites in justification of the 
dismissal the noncompliance stemmed from a deliberate desire to delay 
@eoceedings or to disobey the Court's orders, either on the part of the 
plaintiff or his attorney. 

In Link v. Wabash Railroad Company, 370 U.S. 626 (1962) the Supreme 
Court justified the decision of the Court of Appeal in aiiinming tie diss 
missal of the action by pointing out that "it could reasonably be inferred 
from his absence [at a pretrial conference], as well as from the drawn 
out history of the litigation. . . that petitioner has been deliberately 
proceeding imecilatony fashion, '(370'U.S. 633), Therelwes a dicsemtmme 
@emion by Justice Black, concurred in by Chief Justice Warren [Justice 
Douglas also dissented and two other Justices took no part in the decision 
of the case], in which the decision of the District Court was held erroneous 
because, in fact, it had not "relied on all the circumstances of this case, 
including 'earlier delays' to justify its dismissal with prejudice’ (370 U.S. 
638). 

In Janousek v. Wells, 303 F. 2d 118 (8th Cir. 1962), ine Cour: cf 
Appeal found from the record that the plaintiffs "impeded the progress of 
the litigation by every obstacle and maneuver which their ingenuity could 
Beimmand.' (303 F, 2d 122). 

mmeeep South Oil Co. of Texas v. Metropolitan Life Ins. Co.310 F. 2d938G6th 
Cir.1962) there was a long history, extending over several years, of disregard 
Tor the Court's orders. 

meomondv. Noore - McCormack Lines, 253 F. 2d 143 (2nd Cir. 1953) 
the plaintiff had changed counsel nine times during the course of the litiga- 
tion and failed to appear on the morning of the trial. The judge continued 
the trial to the afternoon and ordered the plaintiff to appear or to provide 
@ doctor's certificate that he was too ill to attend. He did neither and the 
case was dismissed. The Court of Appeal affirmed the dismissal stating 

. the, judge in ordering the dismissal might reasonably have concluded 
that the plaintiff's default of appearance was not caused by illness but was an 
unduly belated maneuver to obtain yet another postponement, '' (253 F. 2d 144). 

meolumbertogs, Inc., v. Jiggs, Inc. 353 F. 2d 720 (2nd Cir, 1965) cert. 
Mn. 383 U.S. 696, the facts of the case are not set forth in the opinion, 
but the Court of Appeals referred to the "Dilatory and contumacious conduct 
@ plaintiffs and their counsel in virtual defiance of the rules and orders of 
meleast six judges of the district court. . ." (353 F, 2d 720). 


Onn 


prejudice to the defendant, 28 and whether there are extenuating Cimeliin= 


stances such as difficulties encountered by the plaintiff's attorney and the need 


for new personnel to familiarize themselves with the issues of the case. ue 


Appellant respectfully submits that an examination of all of the facts 
and circumstances surrounding the dismissal of the action below reveals that 
dismissal was unwarranted, arbitrary, unjust and an abuse of the District 
Court's Mae etionl 

The action below was commenced in March of 1963. . The incident 
which precipitated the events that ultimately led to dismissal Wee 
Beyovich's discharge of his exhausted then attorney, John Joseph Hall, 


Esq., on December 14, 1966. There is nothing whatever to indicate that 


237rrue, the absence of a direct showing of prejudice to the defendant 


fom delay will not, in itself, require reversal of an order of dismissal 
since prejudice will be "presumed" from the fact of delay. Pearson v. 
Dennison, 353 F.2d 24, 28-29 (9th Cir.1965). Nevertheless, prejudice 
to the defendant is obviously a relevant consideration. Wholesale 
mmpeiy CO. v. south Chester Tube Corp., 20 F.R.D. 310, 313 (E. D. Pa. 
f2o7). In Livingstone v. Hobby, 127 F.Supp. 463, 464 (E. D. Pa. 1954), 
bees ourt held that an unexcused seven-month delay in delivering the 
summons and complaint to the marshal for service did not warrant 
dismissal for lack of diligent prosecution when the defendant was not 
prejudiced from the delay. 


24s stated in Stanley v. Alcock, 310 F. 2d 17 (5th Cir. 1962), "It is clearthat a 
new Trustee [appointed upon prior Trustee's death] would have a 
reasonable time after appointment and substitution to acquaint himself 
with the issues of the case and that it ought not to be dismissed without 
waxing that situation into account. The final judgment entered by the 
Beurty below on September 16, 1960 recites various acts which were done 
Seeecen February 29, 1960 and the date of such entry. Plaintiff's 
attorney was, during that entire period, beset by many difficulties in 
mroducing his proof, most of which had to be obtained from his 
meversaries. This fact, plus the change of trustees, furnished exftenuat- 


me circumstances which lead us to the conclusion that the court below 
Ought not to have exercised its discretion so as to dismiss the action for 


want of prosecution. (310 F.2d 20; emphasis added. ) 


firing the intervening perjod the Perovich actions were prosecuted with lack 


@emeeectice. Indeed, precisely the contrary is true. Extensive discovery 
6 PAs) ‘ 
was taken, a record consisting of thousands of pages amassed. Plaintiffs' 
26 
sounsel, John Joseph Hall, Esq., a sole practitioner, was ''working a seven- 


Jay week’ on the Perovich cases since August of 1966. [R.T. 1/17/67, page 73, 
imes 5-15], and was exhausted. [R.T. 1/17/67, page 76, lines 3-8]. Judge 
Pence felt that Mr. Hall "was pacing himself too hard'' and warned him, 
Sohn, for heaven's sake, give yourself Enough tinier ouual Kill yourself 
from overwork]." [R.T. 3/18/67, page 17, lines 1-12]. Perhaps most im- 
Mirtant of all, by December of 1966 the Perovich actions were nearly ready 
Or trial. 

In Port, it is clear beyond peradventure that there is nothing in the 
Bnduct @mecitmer Perovich or his counsel for the period prior to December 14, 


966, that would even remotely justify dismissal; and that, in fact, the 
27 
wetions were prosecuted with salutory vigor. Thus, i tie dismissamis 


© be upheld, it must be because of events occurring on and after 


Jecember 14, 1966. 


1D 
mhe size of the record in itself is eloquent testimony to the intensity of the 
Battle, and certainly raises an inference of diligence on the part of 
Appellant. 


‘6 
The record indicates that Perovich was dissatisfied with and ultimately 
| discharged his first counsel, Richards D. Barger, Esq., because he was 
_ too lenient in giving continuances to the Defendants. [R. T. 1/17/67, page 105, 
lines 3-8. ] 
7 ; 
Judge Pence's ''Memorandum and Order of Dismissal" refers critically to 
_ the eight to nine months hiatus in discovery which occurred when Hall made 
| a gracious side-step'"' [C.T. 3961, line 29] and gave up Plaintiffs' trial 
_ priority so that certain other western pipe cases could be tried. But the 
hiatus in discovery was imposed by order of Judge Pence for the benefit 
Of Defendants and over Mr. Hall's objections. [C.T. 2206-221]; 3962, 
Wines 5-12. ] 


The event which Stands as the root eres of the Court's displeasure 
S obviously Perovich's discharge of John Joseph Hall, Esq., and Mr. Hall's 
ubsequent withdrawal from the Pe waeeca ues of Inplace Linings, inner Ze 
R. T. 3/18/68, page 73, lines 15-19. ] 

Appellant does not comment upon the wisdom of sucha step. That 
delayed the trial of the Perovich actions is perhaps a permissible, 
hough not inescapable, inference. Jtis notat all certainiihaieallweuld 
ave been able to complete the trial brief in sufficient time to permit the 
ase to be tried on February 13, 1967; and unless this date was met, other 
ommitments would likely have prevented Judge Pence fromm trying the 
ctions for a considerable time thereafter. [R. T. 1/17/67, page 175, line 
8, to page 176, line 2. ] | 

It is important to note, however, that Perovich discharged Hall, 
irom a desire to delay the trial, but, rather from a Zealwto accelerate 
fe prosecution of the case and meet the February L3thetrialdatemOnee 
he emotional spasm in which he had acted passed and he came to appreciate 
he consequences of his action, he attempted to remedy whatever disruption 
t might have eee, Gn December 16th, just avo days aiterune ciceneee! 
e@ asked Mr. Hall to come back me ie feewcrec |  Wihe, Men esosiecl, [R. 1, 
/17/67, page 151, line 17, to page 152, line 16.] Several weeks later, when 
is multi-state sojourn to find other counsel was proving fruitless, he 


Sked Mr. Hall to finish the trial brief. Again Mr. Hall refused. g0 freer, 


8 This was a case in which Judge Pence punished Davin for the "sins" of 

_ Perovich. 

‘ 

9 Mr. Hall's attitude is not surprising. As Judge Pence said, the Perovich 

actions had been “giving him nightmares for months - and seven days a 
Mupeect tiem...’ [R. T. 1/17/67, page 175, lines 9-11.] Undoubtedly, 

it would have been difficult for a large firm, much less a sole practicioner, 


| 
| Poecomply with the pretrial schedule which the District Court imposed. 
| 


J17/67, page 151, lines 4-16. ] He did, in he words, everything he could 
lo to MeGiiorate the situation he had created. As Judge Pence himeelt found, 
he discharge was not a "ploy on the part of the plaintiffs to get more time " 
mer. 1/17/67, page 173, lines 1-5], and the District Court did not feel -- 

tt least at the time -- that Perovich's discharge of Hall warranted 

mposition of the sanction of dismissal. 

If Eetovich's discharge of his attorney did not warrant aicemmecian 
vhat did? ; 

In its "Memorandum and Order of Dismissal" the District Court 
Bers pemour Or five postponements of the ante for filing thestrialeenver, 
mplying that the Court had extended Appellant great indulgence but that 
\ppellant treated the oer like "a race track", and the Court decided he 
iad ''fouled once too often". IC. T. 3792, lines 21-23]. The facts, Appellant 
ubmits, are to the contrary. It would be a moe apt metaphor to describe 
\ppellant as a struggling swimmer who oe thrown a number of lines, 
ach a few feet short. 

The due date was originally set in Pretrial Order No. 4 for December 
mei066. Mr. Hall never accepted this deadline and Judge Pence himself 
made it clear that he would not hold Hall to it but, indeed, encouraged him 
otake more time. [R.T. 1/17/67, page 71, lines 14-19. ] 

The next due date, contained in Pretrial Order No. 5, was January 
m@el9o7. It was set on December 30, 1966, after Hall had been discharged 
ind while Perovich was attempting to secure, but hadinot yer sueceededan 
securing, new pocnee Its effect was to give whatever counsel Perovich 
night retain (as suming that counsel was retained immediately) two weeks 
Nwhich to, in effect, become prepared to try three complex antitrust 
‘ases, each dealing with a different geographical area, involving inter alia, 


indercost jomoiddimo anc a market allocation conspimecy,, which had been 


| 


pending for four years and in which a very large record had accumulated 


Could any attorney have reasonably been expected to comply with such a 
deadline ??° | 

The due date for the trial brief was next set in Pretrial Order No. 
@ior April 4, 1967. The Court makes a great point of the fact that this 
date was accepted by plaintiff's new counsel and aioweeiemneaNee "more 
than generous. " (Gat. 3967, lines 25-32]. This is, of course, tue, but 


few indeed are the occasions in the law when a party -- and here it was not 


even a party but a party's counsel?-- is held inexorably to his word, 
regardless of the circumstances, and this certainly should not be one of 
them. | 

For one thing, an Ssramnvantiom 2 Whe transcript of hearing and 
the record reveals some of the pressures under which Mr. Weinstein was 
Operating. He was the only attorney, in a search that took him as far 
@vay as Texas, that Perovich was able to find willing to assume the burden 
of the idee actions. The April 4 deadline was presented by the District 


Court as an ultimatum -- take it or leave it. If Mr. Weinstein did not 


take it, the possibility of dismissal was apparent. 


30 The District Court's reference to the possibility of dismissal at the 
December 30th pretrial conference [R. T. 12/30/66, page 10, lines 2-9] 
was, to say the least, premature, and arguably reveals a disposition 

Giioe part of the Court toward the Perovich actions lacking the under- 
standing which might have been expected. 


fe this circuit has indicated that the behavior of plaintiff's attorney is not 
in all circumstances attributable to plaintiff for purposes of determining 
ie propriety of dismissal. Russell, et al. v.. Cunningham, et al., 279 


Seezae797, 804 (9th Cir. 1960). 


32 Why Judge Pence should be concerned about the timing of a trial brief 
| when it was tied to atrial date is understandable. Why he should have 
Been So concerned about its timing at this particular juncture in the 
proceedings is not. When-the February 13th date was passed, Judge 
Pence could not simply advance the trial date to compensate for the 


| 
| 


Second, far more important than what Mr. Weinstein said he could 
do is what in fact occurred during the period netwcen January 18th and April 
4th. The Court stated in its memorandum of dismissal that Perovich's 
conduct subsequent to January 18 "must be viewed as devices for securing 
delay." [C.T. 3972, lines 5-6]. Appellant does not question the Court's 
sincerity in making such a statement; but, however the situation may have 
meeeared to the Court, the charge is flatly incorrect. 

On the contrary, after January 18th Plaintiff's counsel made an 
extreme effort to move the cases along. Though other commitments pre- 
cluded Mr. Weinstein from devoting all of his time to the three Perovich 
mer10ns, he devoted a very substantial portion of his time to them, including 
many weekends and evenings. [C.T. page 3644, lines 19-30]. More than 
that, ive momptly secured the services of another attorney who was assigned 
to work full time on the Perovich actions ane who, infact, made substantial 
meoeress in analyzing the voluminous record with which he had to deal. 
[(C.T. page 3649, lines 13 to page 3650, line 4]. 

Finally, and most important, it is obvious that at the time of this 
Meceptance and counsel's polite but eariaitiens characterization of the 
District Court's action as ''more than generous", counsel did not know of 
a number of material factors bearing upon his ability to meet the deadline. 
One does not always know that a fruit is spoiled until he bites into it, and 


Appellant's counsel did not appreciate the difficulties of the task of pre- 


paring the trial brief until he assumed it. He made a number of unsettling 


(Continued) 

additional time required to complete the trial brief because of other 
Bemmitments which he had. He was not even willing to schedule the 
trial at all, saying it ''might be in 1967. It might not be until 1968. 
maen't know.” {R.T. 1/17/67, page 176, lines 1-2]. 


AG 


discoveries. 

First, it was not clear from the complaints that two of the three 
tions Wye. 63-378 and 63-321) contained claims for a violation of Seetion 
Seerine Sherman Act (C.T. 3701, lines 1696), | 

second, he discovered that the 90,000 documents that were located 
in a documents depository at the offices of United's counsel and that would 
have to be reviewed mm Connection with the préparation of tmestrialmor rer, 
because of the trade and technical terminology in which they wens couched, 
were unintelligible to him; and the two persons available to him who had the 
expertise to assist him in interpreting the documents were precluded by a 
mort Order from doing so. [C.T. 3749, line 10 to page 3753, line 5; 
Exhibits 1 through 9 to Affidavit of Les J. Weinstein, C.T. pages 3703-3710]. 

mird, he learned that there were ambiguous rulings of the District 
Court, never incorporated into any formal Court order, concerininesdic- 
Bevery On matters relating to the Defendants' alleged conspiracy to fix 

‘prices, allocate territories and customers in the sale of concrete pipe, and 
that the Defendants took the position that they had produced everything that 
Mey were required to produce. [C.T. 3699, line 12, to page 3700, line 14]. 
| Fourth, he discovered the sorry and incomplete state of the record 
that he had inherited; that the files of the three actions were in such poor 
endition that it was necessary forPlaintiffs! courant 10 devote areubovand 
tial amount of time just to the mechanical matter of putting together a 
complete set of files. [C.T. 3645, line ll, to page 3646, line 11]. 
| 
33 

That this discovery was not made until after January 18, 1967, is not sur- 


erising since Perovich's new counsel did not finally receive a true copy of one of 
meeeecOmplaints until March 13, 1967. {C.T. 3646, lines 1-1}]. 


So far as the latter problem was concerned, 


a1 alternative except to put the 
; 6 
|. But the first three problems presented as 


hatives were open to Plaintiffs. 


| 
ht in the pleadings, di 


3 


produced, accept the Defendants’ in 


ers even though the Plaintiffs might, 
ly jmportant additional discovery, 
jlicable time limit a trial brief. 

se of least resistance for Plaintiffs’ ¢ 


3 that the trial prief would, 


ich it was written; its ability to withstand 


igmen 


‘st foundation for th 


i would be problematical 


e trial of the action. 


The second alternative was 


ourt for adjudication, even though preparation 


ould require such diversion of tim 


ling it by April 4. It wa 
| On March 14 and 17, respectiv 
notions, aggregating mn excess of 100 pages. 
yf time to file the trial brief ‘on the gro 


to properly prepare said brie 


on the ground that 
CE 
u The effect of requiring 2 pla 
of dismissal if his motions § 


the court requiring & plaintif 
for the privilege it to trial. 


Plaintiffs’ counsel are u 


of getting 1 


| 


files in order as expediti 
erious dilemma. 
The first was 


sregard the 90,000 docum 


terpretation of certain di 

in fact, be e 
and attempt to produce wi 
Undoubtedly this w 
ounsel. 


of necessity, reflect cir 


D efendants' motion f 


and certainly it would n 
to pring these matters b 


e away from the trial bri 
s this course which Plai 
ely, Plaintiffs filed a co 
The f 
und that Plaintiffs’ couns 


fs until certain other mo 


nable to fully, familiariz 


intiff to make 
hould not be 
¢ to comproml 


Plaintiffs' counsel had 
ously aS pos~ 
Two , 
to disregard the possible 
ents which the Defendants 


Seovery 


ntitled to certain 


thin the 


ould have been the 


The obvious difficulty with 


cumstances under 


or summary 


ot afford Plaintiffs the 


efore the Distmce 


ofaile appropriate motions 


ef dame preciude 


ntiffs chose.24 


mplex of four (4) 
irst was for an extension 


el are unable 


tions are decided, and 


e themselves 


such a choice under penalty 


dis tantamount to 


grante 
fatally, 


ise his case, perhaps 


min all of the files, depositions and documents involved in these cases and 
Baully prepare pretrial rigs meeting the requirements of Pretrial Order 
Yo. 6 within the time period set in said Pretrial Order. {[C. 7. pace 305m. 
ines 18-25]. The other three were as follows: | 

(a) a motion seeking leave to file an amended complaint in 

lo. 63-278 and 63-321, alleging violations of Section 2 of the Sherman Re 
(b) a motion seeking clarification and/or reconsideration of the 
Mort's Order on certain discovery maiters in light of the decision in 
‘ontinental Die Co. v. Umon Carbide & Carbon Corps, 370 Us. s600ndaGZ), 
(c) a motion seeking modification of the Court's order prohibi- 
ing Charles O. Davin and Batris W. Perovich from viewing the documents 
meeite in the document depository. | 
eve motion for an extension of time to file Ane trial brief was heard on 
Merch 18, 1967, but the other etione were not scheduled to be heard until 
eri) 6, 1967, two days after the trial brief was due. Judge Pence admitted 
aat if any of the latter motions were well taken, he would bey bound rote. 
end the due date for the trial brief. [R.T. 3/18/67, page 77, lines Weak 
His disposition as to these motions, however, may be inferred from 
he following statement: 

"The situation here may be described, Mr.. Weinstein, as 
heretofore done, that you have two strikes .on you with Kofax [sic] 
@elivering the third ball. You may be able to hit it, but you may 
strike out, but you have two strikes on you. I want to make that 
very clear." [R.T. 3/18/67, page 79, line 18 to page 80, line 2]. 

Since the trial brief was due before the hearing on the mn@ulene and ie 


Wistrict Court claimed he did not want “to dismiss them [the Perovich actions] 


eet SS eee ee et Se AS gee eee a ee ee Ce Se ers 
mace (0, lines 10 - 13; page 80, lines 7 - Ze witmcepoarent Wiatexcept lor 
mie filing of the motions, the District Court would not have granted this 

final Be ension. 

This attitude of the District Court once again put Plaintiffs’ counsel 
ina dilemma. He could have dropped everything and devoted all remaining 
time to the preparation of what he felt, if the motions were denied, would be 
an inadequate fial brief and. which he might not be able to finish on time. 
(Moreover at least until April 6th when the motions were decided, he 
wouldn't know definitely what the content of the Brief would be fi what his 
Betual foundation would be). Or he could devote his efforts to salvaging as 
much as possible through what would, of necessity, be bargain-basement 
Settlements. There being only 24 hours in the day, he could not do both. 

| He chose the latter course, and eventually succeeded in settling 
Substantially all of the claims except those sone United. Hence, while he 
Was not working directly on the trial brief, he was working toward resolution 
of the cases. 

On April 6th, the pending motions were heard. 

In support of the motion to amend, Plaintiffs pointed Out, Inter ae, 
that: 

(a) There is no basic change in the anor amended 
complaints in the facts alleged; 
'(b) The First Amended Complaints already on file 
advise the defendants and each of them that they are being 
charged with monopolization and therefore no element of 
surprise is'involved in regard to the specific delineation of 


@ section 2 case; 


_'(c) No motions for summary judgment (except for 
Ceniriline) have we been filed, nor have the cases been set 
for trial; 

'(d) Sections 1 and 2 of the Sherman Act are closely 
related and overlapping and ordinarily must be construed 
together for analytical purposes; hence there is no major 
alteration in the legal principles involved which the defendants 
will be ance upon to meet; 

"e) The Defendants are represented by able law 
firms which are experienced in antitrust matters and to which 
Section 2 of the Sherman Actis, at least in the concrete pipe 
iousiry, for the most part an old acquaintance; 

'(f) In addition to the three Perovich cases, the 
defendants are and/or were involved in’a large number of 
Oieger related antitrust cases (including the No-Joint cases) 
on behalf of the same clients, . number of which involve 
Section 2 of the Sherman Act. Accordingly, the attorneys 
and the clients are both undoubtedly familiar with the applicability 
of Section 2 of the Sherman Act to their business activities; 

'(g) The Defendants collectively control a substantial 

| portion of the inplace lining and rehabilitation of pipe business 
as well as the concrete pipe MOS and are undoubtedly 
: well versed in market conditions and have at their disposal 
any necessary experts, market data and other factors which 
might arguably be peculiar to a Section 2 Sherman Act mono- 
polization ao Sections 1 and 2 of the Sherman Act are admittedly 
separate. [C.T. 3723, ‘line 14 tO 3742, Vinten ae 


ieee discussion of the merits of this motion, see C. T. 3721, line 7 to 


loan ae = 


The motion for modification of the protective order was Supported 
by a number of affidavits. “Les J. Weinstein, Esq. , a lawyer with con- 
Siderable antitrust experience, who had a bachelor of science degree in 
mechanical engineering and had oe licensed to er the Patent 
Office, siated that he found most of the documents in the document 
@epository unintelligible to some degree [C. T. page 3750, lines 27-32]. 
W. Z. Jefferson Brown, Esq., an attorney, stated that having read most 
of the depositions in.the Perovich actions "was not sufficient to enable me 
to make a meaningful interpretation or thorough analysis of those documents 
Which I examined in the document depository". [C.T. page 3712, lines 7-9]. 
Batris W. Perovich stated that: 

"based upon my experience in the equine of inplace lining 

and/or rehabilitation of pipe, the knowledge that I have 

obtained from other depositions in the Perovich cases, and 

the knowledge I have obtained from examining the documents 

which were used as exhibits in connection with those cases, it 

is my belief that no person not thoroughly familiar with ive 

inplace lining and/or rehabilitation industry, the names of the 

people involved therein, the trade terminology used in the 

industry, and the methods used in bidding could understand with 

eumicient clarity the documents that I have seen without 

assistance from someone knowledgeable in ihe industry orewain- 

out spending lengthy periods of time dwelling over the documents. 

"I know of no person not presently associated in one way 

or another with one of the defendants herein who is presently 

available and willing to assist my attorneys in analyzing the 

documents contained in the document depository, Cee@eo charles 


SePavinand myself." {[C. LT. page 3714, hnesWaedt]. 


‘ohn Joseph Hah, Esq., a’patent attorney, public accountant, and holder of 


.chemistry degree, stated that: 


"With respect to both plaintiffs' and Ueiemtante) Coeumaanic 
concerning the inplace lining and rehabilitation of pipe inplace, I 
was unable to properly evaluate such documents in a meaningful 
way by.myself, because of the abbreviations used, the nomenclature 
of the lining business, variations in trade terminology and calcula- 
tions peculiar to the lining business contained in such documents. 

| "Before using any documents in any discovery deposticne 
I found it necessary to consult with my clients regarding the 
meaning of information contained in such documents, because the 
information contained in such documents required ieee aon 
and analysis which could be given only by a person experienced in 
the lining business. Such documents in discovery depositions 
included information regarding estimating data, pricing and cost 
date, and computations regarding ie teas jobs. | 

"The documents produced by the defendants in these cases 
pursuant to Court order which J have seen contain similar infor- 
mation to that contained in documents I used in discovery depositions 
and before these documents can be properly analyzed and evaluated 
they must, in my opinion, be inspected by a person familiar with 
itemousiness of inplace lining of pipe. 

“Due to the trial court's protective order of December 20, 
1966, forbidding any of the Plaintiffs' to inspect Defendants' 
property, documents produced after October 24, 1966, I was unable 
to examine or evaluate such of defendants' documents that I aig 


inspect after October 24, 1966, for purposes of trial preparation, 


since I had no assistance from a person experienced in the 
lining business. 

"Aside from plaintiffs! and defendants' employees I 
know of no person, either individually, or in a particular 
profession, who has the ability to properly examine or 
evaluate documents relating to the inplace lining business, 
particularly with respect to estimating lining jobs and ere. 
mining whether such jobs were estimated or bid below cost. 

"It is my belief, based upon my experience and my | 
knowledge of the industry, that the problems involved in 
interpreting and analyzing these documents are not limited 
to problems of an accounting nature and that a person who 
could assist counsel would have to be or have been engaged 
in Some capacity in the business of rehabilitating and/or 
imme pipe. [C. T. page 3718, line ii, to page 3719, line 
18]. 

The original justification for the protective order was the protection 


' "trade secrets’. Plaintiffs pointed out that Perovich was no 


of Defendants 
longer in the pipe lining business and had no present intentions of returning 
it; that ‘the age of the information contained in the documents diminishes 
heir usefulness in any event, "' and that Defendamisl ‘dikinot fee lem 
oroduction of these documents presented such a threat to their ability to 

| td on their business in this allegedly competitive industry, that they 
leeded any special provision barring the employees or agents of each other 
‘rom access to the documentary depository or from making use of Ee 


Material contained therein.’ [C. T. page 3737, line 15 to pagems738, line 20]. 


The motion for clarification and/or reconsideration with regard to 


discovery involved certain interrogatories and documents sought in a motion 
tO produce which pertained to a general conspiracy in the sale of concrete 
pipe. Defendants had filed objections to the interrogatories and motion to 
produce; the principal ground of their objection was that, absent a prior 
showing of a link between the general conspiracy and the instant actions, 
such discovery was improper. [C.T. page 3709, lines 14-26]. 


Plaintiffs pointed out to the District Court that such a restrictive 


e 
e 


Beition was in contradiction of, and would constitute reversible error 

mider, the decision of the United States Supreme Court in Continental Ore 

See Union Carbide, 370 U.S. 690, 698-700 (1962); and, in fact, since 

m@edee Pence had permitted discovery with regard to the general conspiracy 

in the 'No-Joint'' cases, other "western pipe case’ actions, without the 

showing of such a prior link [C.T. page 3741, lines 13-26], consistency 

would seem to have required the same seeicien in the Perovich actions. 
Defendants disputed Plaintiffs' position on factual as well as legal 

mounds. Hor example, United's response to the sworn statements, referred 

‘0 Supra, that the documents in the document depository were not unintelligible 


: could not be adequately interpreted except by someone in the inplace 
ve industry, was the unverified assertion during oral argument of United's 


i 


sounsel, = if iS a rather Simple task to go through |.) audiamalyac 
Wms stuff, My Secretary didit..." [R. a 3/18/67, pace 42. bmeoeee 14), 
45 


| When, however, Defendants! counsel was asked the meaning of a term 
Selected from one of the documents, ''modified proctor", none of them, 
| including United's counsel, was able to do so [R. ae 3/18/67, page 67, 

| line 16 to gees Gaeine 2 |. | 


Mr. Weinstein objected vehemently and repeatedly to such un- 
supported unsworn assertions of United's counsel, pointing out that their 
effect was to deny him a meaningful opportunity to respond, but the Court's 
attitude is evidenced by the following: 

"Now, now, counsel [to Mr. Weinstein], iL Gana 

take this lack of affidavits nearly as serious as you do. 

. Ijudge each man that appears before me based upon 

his attitude Bint my judgment of him." [R.T. 4/6/67, 

page 33, ineena= 2 |. 

Thus, the factual showing upon which Plaintiffs based their motions 
was uncontroverted and demonstrated that the motions were essential in 

Brder fompermit Plaintifis' to properly Preseni tment cases. MuGine ime Ger 
while the granting of the motions or any of them would have required, in 
mie Court's own view a delay in the filing of the trial brief, there is no 
feason to believe that such granting would have delayed the trial. Judge Pence 
mimself had clearly indicated that the trial would not be until late 1967 or 


B98. 


36 
Nevertheless, the motions were denied. (See footnote 15, supra). 


In his ''Memorandum and Order of Dismissal, the Court implies that 


Pin the interests of avoiding unnecessary repetition, Appellant will not 


@eedenihis Court with a separate section devoted to the review in 

‘id Of itself of the denial of these motions by the District Court. 
Nonetheless, this Court does have the power to review the denials on 
mie instant-appeal [Siebrand v. Gosnell, 234 F. 2d 81 (9th Cir, 1961)] 
and Appellant is seeking such review herein. Appellant believes that 
Sieeaction of the District Court in denying these motions was erroneous 
and should be reversed, thus obviating possible review of the rulings 
Ma iuture appeal. [For an extended discussion of the motions, see 
Met. 3603-3744]. 


Plaintiffs' action in filing a''Notice of Refusal to Pay Sanctions", and then 
@ request for leave to pay the sanctions and an extension, was Some sort 
Meargeliberaie tactic by Plaintiffs. [C.T. 3972, lines 4-27}. But what 
conceivable purpose could Plaintiffs have hoped tooserve by tuameontie 
Notice of Refusal if they at the time intended thereafter to ask for leave 
to pay Sanctions and for an extension? Cents, it would not assist them, 
should they thereafter seek a further extension. Its obvious purpose was | 
exactly that sels it purported to be - - to advise the District Court of 
Plaintiffs’ intentions. 

| Later, however, Plaintiffs' circumstances changed. The settle- 
ments generated funds from which the sanctions could be paid, and reduced 
the burden of the litigation. Consequently, ane remaining Plaintiffs felt 
that in view of this lightened burden, it would be possible for them to 
prepare a trial brief by June 15 and on April 25, requested leave to do so 
and to pay the sanctions to United. 

Peacllant respectfully submits that these facts belie the charge 
that the plaintiffs deliberately, openly and amie defied" the Court's 
Mecers, or that Plaintiffs had a 'dilatory history'' - - the grounds on which 
dismissal was predicated. [C.T. 3973, lines 3-6]. It would perhaps be 
more accurate to say that after Perovich's discharge of Hall, the District 
Court created an appearance of indulgence to Plaintiffs without ever really 
giving eo an Opportunity to do what they had to do. The District Court 
Says that ithe ''courtroom is not a race track on which a party can jockey at 
gel without fear of being disqualified. '' [C.T. 3972, lines 20-22}. This is 
true, but neither is it a baseball diamond on which a judge can emulate a 
famous pitcher by throwing fast balls at counsel. Perovich is not above reproach 


in his conduct of the trial: ‘neither are most litigants. The record shows that 
| 


Perovich and his counsel, through four long years, prosecuted his actions 


vigorously. For the District Court to have dismissed the action below 
when it was in such an advanced state, when Perovich and his counsel were 
working so feverishly to undo whatever wrong Perovich may have done by 


dismissing Hall, was a grave injustice. It should not be allowed to stand. 


B. APPELLANT BELIEVES THAT THE IMPOSITION OF SANCTIONS, 
ort THE THREAT OF DISMISSAL IF THEY WERE NOT PAID, WAS 
HPeROPERIN VIEW OF THE DISTRICT COURT'S ACKNOWLEDGMENT 
fie THE ACT FOR WHICH THE SANCTIONS WERE IMPOSED DID 
NOT ITSELF WARRANT DISMISSAL, IN ANY EVENT, HOWEVER, 

| IT WAS MANIFESTLY AN ABUSE OF DISCRETION TEOR THE DISTRICT 

See71 TO REFUSE TO PERMIT THE SANCTIONS TO BE PAID ONLY 

EIGHTEEN DAYS LATE WHEN PLAINTIFF DID NOT HAVE THE FUNDS 

AVAILABLE ON THE DUE DATE, AND THERE WAS NO SHOWING 

Ve TEVER THAT THE LATE PAYMENT WOULD IN ANY WAY 

PREJUDICE THE REMAINING DEFENDANT. 

In Pera ining witemer the Wictr re: Sonnet acted properly in dismivseia. 
he action below for failure of Appellant to pay eee on April 7, the initial 
Mestion to be considered is whether the order imposing sanctions was itself 
awiul, Appellant submits that it was not. 

First, and most basically, Appellant does not believe that the conduct 
fthe Plaintiff for which sanctions were imposed -- the discharge of Mr. Hall 
nd consequent failure of Plaintiff to meet the Fleas for the trial brief set 
1 Pre-Trial Orders No. 4 and 5°! -- warranted their imposition. (See Section 
V, ‘A, Bera). 


tin fact, the December 15 deadline contained in Pre-trial Order No. 4 
| would not have been complied with in any event, despite Mr. Hall's 
eeven-day-week working schedule, and Judge Pence had encouraged 
meer Hall to take more time if he felt he needed it. Whether Mr. Hall 


Secondly, let us assume arguendo that Perovich's discharge of ee 

Hall was in itself sufficient to justify the imposition of ant ots doce 
mie vigor with which the Perovich actions had heretofore been prosecuted; 
despite the fact that Perovich's action was motivated not by a desire to 

@elay proceedings, but rather to prevent delay; despite the fact that Perovich 
did everything within his power to ameliorate the condition which his discharge 
@ Mr. Hall had created, including(and it must have required moe lise temrde— 
swallowing) adit Mins Hall to return teste cases. Phe samgbons were srill 
unlawful because of the means by which they were assessed. The purpose 
of the- sanctions was to compensate Defendants for additional legal expense 
Mich they had been caused by Mr. Hall's discharge, yet the amount of the 
Sanctions was assessed on the basis of unverified statements of Detenaanes 
counsel, which included inter alia charges for time spent afterthe date on 
mich the court ordered the sanctions imposed and even time spent by counsel 
of the various Defendants in conferring with each other and about the sanctions. 
s the imposition of sanctions on this kind of a basis compatible with proper 


judicial process 240 


(continued) 
mmould have been able to complete the trial brief by January 13, the due 
eaerspecified in Pretrial Order No. 5, is possible, but in view o1 Mir 
Felis" testimony (R.T. 1/17/67: page 70, line 18 to page 73, line 17), 
and not withstanding his representation to the contrary, far from certain. 


: 

) 

i eiece Sanctions were ordered imposed upon Plaintiff on January 17) 1967, 
. (though the formal Order was not entered until later), sanctions were 

| Bieeeer only if events up to that date--without regard io subsequent 

| mievelopinents in the case--warranted them. 


19 imdeed, Judge Pence followed the novel procedure of at least technically 
ordering the sanctions paid to Defendants’ counsel rather than to 
Defendants themselves. 


0 Equally shocking is Judge Pence's treatment of Inplace Linings, Inc., the 
Plaintiff in No. 63-321, of which Mr. Davin was president. Any "wrong" 
that may have been committed in discharging Mr. Hall was committed by 
mecavich, and by Perovich alone. Indeed, tlegelose identity of the Inplace 
Linings action with the two actions in which Perovich was interested came 


4 


Finally, whether or not the sanctions were deserved and properly 


Ssessed by Judge Pence, the fact remains that Plaintiffs tendered such 
a@nctions aS soon as the necessary funds became available. It is true that 
is tender was not made until April 25, 1967, eighteen days after the due 
mie of April 7, 1967. But the ostensible purpose of the sanctions was to 
ompensate Defendants for the injury which the discharge of Mr. Hall had 
aused them. There is no reason whatever to believe that such compensa- 
ion to the Bet remaining defendant would have been less adequate if paid 
Meopril 25, than on April 7. Indeed, because of the settlement of various 
¢ctions, the sanctions payable to United's counsel had been reduced from 
mnost $1,000.00, to $328. 08; hence, Since the sanctions were a considera- 
jon in the settlement, by April 25 United had already received partial 
ompensation. 

Appellant submits that the sanctions were improperly assessed 
gainst him; and even if they were not, there was substantial compliance 


Me the Court's order imposing such sanctions. 


i 

about because the District Court, presumably in the interests of economy 
Oi judicial administration, had ordered the three cases consolidated for 
Pre-trial and discovery purpose. [C. T. page 1429]. Yet, Judge Pence, 
despite Inplace Linings' total innocence, imposed the sanctions, with the 
underlying threat of dismissal, upon the mee actions jointly and severally 
and without distinction. 


— ss 


° V 


CONCLUSION 


In his Memorandum and Order of Dismissal, Judge Pence depicts 


an indulgent court finally driven to resort to the ultimate sanction of dis- 


missal by a contumacious litigant who, in his words, treated the Court like 


a "race track''and "fouled once too often''. While he is undoubtedly sincere 


in this appraisal} nonetheless it is evident that such a characterization is 


wholly incorrect. Onthe contrary, the Plaintiffs made every attempt to go 


morward with the cases, and the record on appeal -- including that portion 


dealing with the period after new counsel were substituted in -- is mute 


Mestimony to their efforts. The only act of Appellant which was even 


‘arguably wrongful -- his discharge of his exhausted attorney -- was 
. 


motivated not by a desire to delay proceedings but rather to accelerate them 


and Judge Pence acknowledged that it did not warrant dismissal. 


) Even the best of judges occasionally make bad mistakes. Judge 


Pence is a good judge who in handling the nearly 400 "western pipe cases" 


assumed and discharged a burden of monumental proportion. It is not 


urprising that in the course of disposing of such a burden there should be a 


“ew casualties, 
| 
javed. 


| 


amd iais case is One of them. Portunately, tmeanceulime: 


Appellant requests that the order of dismissal and denial of Appellant's 
oO for leave to file a Second Amended Complaint in the action below (a 
lopy of Appellant's proposed Second Amended Complaint is found at C.T. 


ages 3656-3669), for an order vacating or modifying the Protective Order re 


ry 


Defendant's Documents dated December 30, 1966 so as to permit Perovich 
to have access to the documents produced by the defendants [C. T. 3654, 
Mme l!-13| andfor the Court reconsider and/or clarify its rules of 
metober 3, 1966 with respeci to certain discovery matters and enter an 
mecer requiring United to answer Plaintiff's Revised Interrogatories 
Numbers 2(b) (2) and (3), 4(b) and (c), 5, 6, 10(b) and (c), l(b) and (c), 
Meee eyeand (c), 15, 16, 21, 22,23(b) and (c), 24, 25(b) and (c), 26, and 
27(b) and me). and produce the documents as requested in Plaintiffs’ 
Revised Mieiion for Production of Documents, Items 1] through 16 [G7 
3654, lines 14-21], be reversed and that the action below be remanded to 
‘the Misiricit Court for further proceedings. 

Respectiully submitted, 
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